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[LAW  405HF] 

Fall  1999 
Prof.  C.  M.  Flood 

FACULTY  OF  LAW 
UNIVERSITY  OF  TORONTO 

COURSE  OUTLINE 


SEPTEMBER  13TH 

CHAPTER  ONE  Why  is  regulation  necessary?  What  are  the  goals  of  regulation? 

a.  To  correct  market  failure? 

-  natural  monopoly,  monopoly  and  bottle-necks 

-  oligopoly  and  collusion 

-  information  asymmetry  /  information  failure 

-  entry'  and  exit  barriers 

-  externalities 

-  tragedy  of  the  commons 

-  co-ordination  and  public  good  problems 

b.  Social  or  distributive  justice 

c.  Health  and  Safety 

d.  Other 


Readings: 

A.  I.  Ogus,  Regulation:  Legal  Form  and 
Economic  Theory  (Clarendon  Press  Oxford: 

New  York,  1994)  pp  29 — 54 . 1,  1-14 

R.  Posner,  “The  Costs  of  Monopoly”  in 
Antitrust  Law:  An  Economic  Perspective , 

(Chicago:  University  of  Chicago  Press,  1976)  8-22 . 1,  15-22 

C.  Sunstein,  After  the  Rights  Revolution  (Cambridge: 

Harvard  University  Press,  1990)  32-46 . 1,  23-30 


D.  N.  Dewees,  G.  F.  Mathewson  &  VI.  J.  Trebilcock, 
“The  Rationale  for  Government  Regulation  of  Quality” 
in  D.  N.  Dewees  (ed  ),  The  Regulation  of  Quality: 
Products,  Services.  Workplaces  and  the  Environment 
(Toronto:  Butterworths,  1983)  3-26 . 


I,  34-43 


SEPTEMBER  20™  -  YOM  KIPPUR  -  NO  CLASSES 
Class  rescheduled  for  September  24lh,  Friday,  3.10  to  5.00  pm 
CHAPTER  TWO  What  forms  of  regulation  are  available?  How  should  it  be 
enforced? 

a.  Nationalization 

-  civil  service 

-  government-owned  corporation 

b.  Direct  Regulation 

-  quality 

-  price 

-  content 

-  entry/exit 

-  command-and-control  vs.  performance 

c.  Delegated  Regulation 

-  to  a  government  appointed  body 

-  a  self-regulating  profession 

-  private  corporations 

d.  Contracting  out  /  Franchising  /  Licensing 

e.  Threat  of  Regulation 

f.  Competition  Act 


Readings: 

M.  J.  Trebilcock,  et  ah,  The  Choice  of  Governing 

Instrument  (O.E.C.,  1982).  pp.  87-89 . II,  1-3 

M.  J.  Trebilcock,  The  Prospects  for  Reinventing 
Government  (Toronto:  C.D.  Howe  Institute,  1994), 

Chapter:,  8-33 . 11,4-17 

Ayres  &  J.  Braithwaite,  Responsive  Regulation : 

Transcending  theDeregulation  Debate  (New  York: 

Oxford  University  Press,  1992),  Chapter  2, 

“The  Benign  Big  Gun”,  19-27  &  35-53 . II,  18-32 


SEPTEMBER  27™ 

CHAPTER  THREE  Information  Problems  and  the  Shift  from  Rate-of-Return 
Regulation  to  Price-Cap  Regulation 

Readings: 

T.  A.  Abbott  III,  Health  Care  Policy  &  Regulation 

(Boston:  Kluwer  Academic  Publishers,  1995)  14-20 . Ill,  1-5 

K.  Boocock  &  J.  Browne,  Basics  of  Canadian 


II 


Rate  Regulation  (Toronto:  Deloitte  &  Touche,  1994) 

pp  1-24,  Appendices  1  &  3 . Ill,  6-36 

CRTC  Fact  Sheet  No.  T1 5-05-97,  "Price  Cap  Regulation", 

1997,  Canadian  Radio  and  Telecommunications  Commission . Ill,  37-39 

Report  of  the  Ontario  Energy  Board  Performance 
Based  Regulation  Cap  Mechanism  Task  Force, 

May  18,  1999 . Ill,  40-52 


Also  see  the  website  for  the  Ontario  Energy  Board 

<<http://www.oeb.gov.on.ca>>  discussing  the  prospect  of  price  cap  regulation 
and  the  response  of  users  to  this  proposal. 


OCTOBER 4TH 

CHAPTER  FOUR  What  are  the  limits  of  the  regulator  and  of  regulation?  The 
Problem  of  Regulatory  Capture  and  Public  Choice  Theory 

Readings: 


G.L.  Priest,  “The  Origins  of  Utility  Regulation 
and  the  ‘Theories  of  Regulation'  Debate"  (1993) 

36  J.  L.  &  Econ.  289-301 . IV.  1-7 

D.  A.  Faber,  “Democracy  and  Disgust:  Reflections 

on  Public  Choice”  (1989)  65  Chicago- Kent  L  Rev  161-176 . IV,  8-16 

S.  P.  Croley,  “Theories  of  Regulation:  Incorporating 
the  Administrative  Process”  (1998)  98:  1  Columbia 

Law  Review  1  at  3 1-86 . IV,  17-45 


OCTOBER  11th  -  THANKSGIVING  -  NO  CLASS 

OCTOBER  18th 

CHAPTER  FIVE  At  the  Coal-face:  Appearing  before  a  Regulator 
Guest:  Andrew  Roman,  Miller  Thomson. 

We  will  focus  on  how  such  work  differs  from  court-room  appearances;  focus  on  the 
dynamic  nature  of  regulators  and  how  the  scope  of  work  has  changed  significantly; 
comment  on  the  “old-style”  regulator  as  opposed  to  the  "new  style"  regulator  with 
specific  comments  on  the  CRTC,  National  Energy  Board,  etc. 


Ill 


Readings: 


R.  J.  Schultz,  “Still  Standing:  The  CRTC,  1976-1996” 
in  G.  B.  Doem  et  ah,  Changing  the  Rules:  Canadian 
Regulatory  Regimes  and  Institutions  (Toronto: 

University  of  Toronto  Press,  1999)  pp.  29-57 . V,  1-15 


OCTOBER  25TH 

CHAPTER  SIX  Privatization,  Deregulation,  and  Reregulation 


Readings: 

M.  J.  Trebilcock,  “Lurching  Around  Chicago: 

The  Positive  Challenge  of  Explaining  the  Recent 
Regulatory  Reform  Agenda”,  Draft  Paper. 

3  November  1998,  unpublished.  University  of 

Toronto,  8-38 . VI,  1-31 

A.  E.  Kahn,  “Deregulation:  Looking  Backward 

and  Looking  Forward”  (1990)  7  Yale  J.  on  Reg.  325-354 . VI,  32-47 

J.  D.  Kearney  and  T.  W.  Merrill,  “The  Great 
Transformation  of  Regulated  Industries  Law" 

(1998),  98  Colum.  L.  Rev.  1323 . VI.  48-104 


NOVEMBER  1st  -  READING  WEEK  -  NO  CLASSES 

NOVEMER  8th 

CHAPTER  SEVEN  Competition  Law  as  a  Mode  of  Regulation 


Readings: 

The  Competition  Act,  R.S.C.  1985,  c.  C-34 . VII,  1-69 

W.  Landes  &  R.  Posner,  “Market  Power  in 

Antitrust  Cases”  (1981)  94  Harvard L.  Rev.  937 . VII,  70-100 


H.  Janisch,  “Competition  Policy  Institutions: 

What  Role  in  the  Face  of  Continued  Sectoral 
Regulation?”  in  G.  B.  Doem  et  ah.  Changing 
the  Rules:  Canadian  Regulatory  Regimes  and 
Institutions  (Toronto:  University  of  Toronto 

Press,  1999),  pp.  101-121 . VII.  101-111 


IV 


Jabour  v.  Law  Society  of  British  Columbia  et  al., 

[1982]  137  D.L.R.  (3d)  1-3,  &  28-42 . VII,  112-125 

R.  J.  Roberts,  Roberts  on  Competition/ Antitrust: 

Canada  and  the  United  States ,  2nd  ed.,  (Butterworths: 

Toronto,  1992),  Ch.  9,  “Professions”,  pp.  447-458 . VII,  126-132 

B.  Milner,  "Regulators  Attack  Microsoft", 

The  Toronto  Globe  and  Mail ,  Tuesday, 

May  19,  1998,  page  B1 . VII,  133-4 

D.  Bank,  "End-Game  for  Microsoft  Emerging", 

The  Toronto  Globe  and  Mail,  Tuesday,  May  19, 

1998,  page  B15 . VII,  135 


Recommended  Reading 

_ w 

F.  A.  Edgar  Jr.,  The  Essential  Facilities  Doctrine  and  Public  Utilities:  Another  Layer  of 
Regulation?',  (1992-1993)  29(2)  Idaho  Law  Review  283 

P.  Areeda.  ’Essential  Facilities:  .An  Epithet  in  Need  of  Limiting  Principles',  (1990)  58 
Anti-Trust  LawJnl.  841 

J.  R.  Ratner,  'Should  There  Be  An  Essential  Facility  Doctrine?',  (1988)  21  U.  C.  Davis 
Law  Rev.  327  at  p.  367. 

G.  Werden,  The  Law  and  Economics  of  the  Essential  Facility  Doctrine',  (1987)  32(2)  St. 
Louis  Univ.  Law  Jnl.  433. 


NOV  EMBER  15TH 

CHAPTER  EIGHT  Telecommunications 


Readings: 

Telecom  Decision  CRTC  94-19:  Review  of 

Regulatory^  Framework . VIII,  1-45 

S.  Graham,  J.  Comford  and  S.  Marvin,  "The  Socio- 
Economic  Benefits  of  a  Universal  Telephone  Network" 

(1996),  20:1  Telecommunications  Policy  3 . VIII,  46-53 

H.  N.  Janisch,  "From  Monopoly  Towards  Competition 
in  Telecommunications:  What  Role  for  Competition 

Law?"  (1994),  23  Can.  Bus.  L.  J  239 . VIII,  54-74 


NOVEMBER  22nd 
CHAPTER  NINE  Electricity 


Readings: 

M.  Trebilcock  &  M.  Gal,  “Deregulation  of  Public 
Utilities:  Experience  of  the  Ontario  Natural  Gas 
and  Electricity  Industries’'  in  M.  Richardson, 
Deregulation  of  Public  Utilities:  Current  Issues 
and  Perspectives  (Centre  for  Corporate  Law  and 


Securities  Regulation:  Melbourne,  1996), 14-16,  23-25,  40-68 . IX,  1-36 

R.  Perez-Pena,  "Despite  Deregulation,  Utilities 
Avoid  New  York",  The  New  York  Times,  Sunday 

April  18,  1999,  p.  37 . IX,  37-8 

E.  Reguly,  "Utility  Deregulation  Offers  Shock 
Therapy",  The  Toronto  Globe  and  Mail, 

June  1,  1998.  p.  B14 . IX,  39 

W.  Hutton,  "Darkness  at  the  Heart  of  Privatisation", 

The  Guardian  Weekly.  March  15.  1998.  p.  19 . . . IX,  40 


NOVEMBER  29TH 

CHAPTER  TEN  Regulation  of  Health  and  Safety 

Readings: 

J.  D.  Fraiberg  and  M.  J.  Trebilcock,  “Risk  Regulation: 

Technocratic  and  Democratic  Tools  for  Regulatory 

Reform”  (1998)  43:  4  McGill  Law  Jnl.  835 . . . X,  1-27 


CLASSES  END 


